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Jo Murphy-Lawless shows why we need to understand the 2012 Health and Social Care Act

Many thousands of articles and press reports about the changing NHS have appeared before and since 

March, 2012 when the Health and Social Care Act was passed. The volume of writing reflects the reality 

that the shift in status of the NHS, embodied in the Act, has struck a fearsome chord with a public who 

are feeling increasingly beset and marginalised in their daily lives.

We know we must make the best possible decisions about maintaining access to good health services 

which are a core need for every single family across the land. Yet in a painful affront to democratic 

process, we were completely locked-out from the crucial decision-making on the future of the NHS.1 The 

change in status brings with it tremendous consequences for social well-being as much as individual care 

well into the future, yet these are not immediately apparent due to the misleading language in which the 

Act has been dressed by its proponents. There are especially complex issues in respect of the maternity 

services which rightly have attracted fierce criticism for their failure to implement successive national 

framework policy documents since 1993. For at least the last six years, in the midst of a baby boom which 

was not predicted, services have been cut and the high-flung principles found in those official framework 

documents, of a woman's choice and the value of midwifery-led care, cast aside.2

There are several recent accounts about the NHS which we think usefully exemplify the tensions and 

difficulties posed in understanding how these changes are impacting on a service which has been starved 

of funding for frontline staff and services since at least as far back as the 1979 Tory Party manifesto.3

We need a firm understanding of this complexity because we need to rethink how campaigning could 

evolve in respect of urgently needed substantive and sustainable improvements to maternity care for 

women across England (the Act does not apply in Wales, Scotland or Northern Ireland).

The first account comes from a 2013 article in The Practising Midwife. Unaccustomed to the official 

language in which the new look NHS has been set and unfamiliar with its complex history, many have 

possibly accepted the need to go along with the changes in commissioning and the abolition of primary 

care trusts which form a major plank of the Act, unsure if there can be any other course of action beyond 

acceptance of this fait accompli. In this vein, the authors of the TPM article tried to explain what the 

changes will mean. They stated:
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'Reduction in budgets of £20 billion have contributed to some of the most significant service restructures in the 

history of the NHS.'4

'From April 2013 the pre-existing statutory bodies are replaced by organisations designed to embed clinical 

leadership in commissioning decisions.'5 We accept that getting to grips with the embedded meanings of the Act 

comes on top of huge workloads and that many rightly say they must simply get on with the work in hand. 

However statements like the above may contribute to making the Act sound a self-evident logical progression to 

a better NHS where the clinical voice and the voice of the patient or client are strongest. Nothing could be further 

from the truth. Leaving aside (if one can) the swingeing budget cuts which have affected frontline workers and 

public services so adversely since 2010,6 there is no evidence whatsoever that clinical leadership and stronger 

patient and user voices will be the outcome of the Act, in fact quite the reverse.

Rejection of these claims was at the heart of the massive protests against the Act which included every 

single Royal College. The details set out in these protests cast a very different light on the Act as it made 

its passage through Parliament. Dr Clare Gerada, chair of the Royal College of General Practitioners, 

condemned the bill as 'damaging, unnecessary and expensive', stating that it would 'cause irreparable 

damage to patient care and jeopardise the NHS'7 while a BMJ editorial declared it 'Dr Lansley's Monster' 

pointing out that the 'informed opinion about GP commissioning ... has been almost universally negative.'

8 Cathy Warwick on behalf of the RCM was even more forthright:

'We have not heard anything that convinces us that the changes are necessary. The case has not been made. We 

remain unconvinced too that the changes will result in improvements in care. And we are disappointed that the 

legitimate fears and concerns expressed by health professionals and patients have not been addressed. As things 

stand, we face subjecting the NHS to full-blown competition and market forces at a time when those very same 

forces have thrown our economy onto the edge of the abyss. Why take the greed that almost destroyed our 

entire economy and choose to inject it directly into the heart of the NHS? Greed isn't good, it's bad, and it 

shouldn't be the driving force behind what motivates those who deliver healthcare within the NHS.'9

This brings us to people with a far longer reach historically who understand too well from personal 

experience what is being lost with the new NHS. Harry Leslie Smith has published his memoir of growing 

up in poverty-stricken Barnsley in pre-NHS Britain.

'In those days, there was no national health service; you either had the dosh to pay for your medicine or you did 

without. Your only hope for some medical care was the council poorhouse that accepted indigent patients.'10

Born at home in 1923, he saw his parents struggle with the care of his older sister Marion who had 

contracted TB. The family was too poor to pay for a doctor or medicine for her, and finally had to remove 

her to the local workhouse infirmary where she died. An activist at ninety-one years of age, Smith lays 

down a plea to his readers to discover our courage and take back what we have lost in this undemocratic 

heist of the NHS:

'It has always been difficult for me to listen to politicians, proud possessors of health insurance and shares in 

private health care companies, when they talk about how the health service that we fought so hard to build must 

change… This act will see the NHS stripped down like a derelict house is by criminals for copper wiring... Where 
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will all of this end? What will be given the greatest priority in a new health care system that sends every service, 

from blood work to chemotherapy, out to the lowest bid tender? It ends where I began my life – in a Britain that 

believed health care depended on your social status. So if you were rich and insured you received timely medical 

treatment, while the rest of the country got the drippings. One-fifth of the lords who voted in the controversial 

act – which provides a gateway to privatise our health care system – were found to have connections to private 

health care companies. If that doesn't make you angry, nothing will.'

Smith echoes the thoughts and feelings of many elderly people who joined protest marches in the weeks 

coming up to the vote on the bill in March 2012.11 This unprecedented strength of feeling across so 

many personal and professional layers of English society deserves at the very least our attention and 

respect, no matter how complicated the Act is with its 309 sections.

The NHS and neoliberal economics

What are these 'tides of corporatism without conscience' to which Harry Leslie Smith refers? Where 

have they come from? What is their connection with the Health and Social Care Act?

First of all, the NHS has been far more than just a health service free at point of use. Dr Clare Gerada has 

described it this way:

'The NHS is a system of distributing resources according to need, not according to want. So it's a distribution 

system, amongst other things; so we also have a National Health Service that also provides care that is free at the 

point of use, that is held together by systems of governance, employment, structures that underpin delivering this 

money to where it's required… It's also a social solidarity which we all adhere to because we know that if we're in 

a queue we will get the care that we need, but if we're in a rush and we need it we'll get it sooner.'12

The bill was introduced with an overall promise to create greater clinical autonomy and individual patient 

choice, both valuable objectives when discussing improved care. As many AIMS members know, 

individual choice for women in respect of pregnancy and birth has been far more 'miss' than 'hit', with 

lack of resources and poor organisation frequently cited as reasons. Any route to improvement in this 

regard might be welcome.

GP commissioning of care was announced as the principal route to increased patient choice, implying 

that this would sweep away multiple layers of bureaucracy and interference with clinical decision-

making. In fact the new clinical commissioning groups (CCGs) were disavowed by GPs themselves as 

diminishing their role. Amongst many other clinical voices, Dr Clare Gerada pointed out that GPs would 

not long remain in majority membership of the new CCGs because they lacked numbers, staff, and 

resources. Moreover the CCGs would merge into larger groups still so that the clinical involvement of 

GPs in a direct line with their patients would be entirely sidelined in the corporate mix.13 The move to 

commission maternity services through GP consortia was questioned by the RCM as being contrary to 

women's needs because GPs were not in a position to know what would be best.14 It has since been 

estimated that the CCGs will outsource the work of commissioning itself to private sector companies, 
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and here responsibility to shareholders will count far more than the voice of the independent GP 

speaking on behalf of patient need.15

In any case, it is not clear how the CCGs could lead to a reduction in management costs about which 

there have been concerns going back to the 1990s. Critics of the bill like Allyson Pollock had already 

questioned how the expansion of these to behemoth-like proportions had taken place and what the 

future would be: administration costs, which for 40 years had accounted for only 6 per cent of the entire 

NHS budget, had swollen to 12 per cent by 1991, when the internal market was fully introduced, and 

kept swelling apace thereafter;16 recent years have seen substantial sums of money transferred via 

consultancy contracts to global corporate management groups like McKinseys, KPMG and Price 

Waterhouse Cooper.17

The misleading language spills over into the use of the term 'patient choice' to describe one of the Act's 

intended outcomes. This sounds on the surface entirely beneficial in comparison with the rigid rules and 

regulations that have increasingly swamped users of the NHS. There are two crucial points to be made 

here. The first is that these restraints are directly related to the consistent lack of investment in frontline 

budgets, staff, availability, skills mix, beds, and hospital infrastructure from the 1970s onward, followed 

from 1990 by the introduction of the internal market through the NHS Health and Community Care Act 

which forced hospitals to manage and 'pay' for the care they 'bought', and mechanisms like public-private 

partnerships (PFIs/PPIs)18 and payment by results. Of course it was never any government's right to 

impose these: the NHS belongs to all its citizens, not to the marketplace, and these stealthy moves should 

have been confronted with strongest possible legal action from the outset many years ago.

What looks to be greater freedom of choice about hospitals, consultants and so on through mechanisms 

like 'personal budgets' is also an illusion. Because core NHS services are now so badly under-resourced, 

these personal budgets encourage people towards private sector services which appear more amenable 

and accessible, further draining the fragmented NHS which itself has been forced by legislation to adhere 

to trading restrictions and competitive practices as if the NHS were a public limited company (plc).19 We 

repeat: the NHS is a public service, not a plc. Yet hospitals and services are now failing, because of the 

way the NHS has been marketised, because of these restrictions, because of the punishing interest rates 

for PPIs, and because of cutbacks due to falling levels of revenue stemming from waves of marketisation.

20 In relation to postnatal depression (PND), for example, it was estimated in 2011, five months before 

the bill was passed, that as many as 35,000 women each year are experiencing postnatal depression with 

no available NHS diagnosis or treatment,21 yet AIMS members know that PND is far more likely for 

women who undergo birth in unsupported circumstances. Women, already beset by the burden of 

medicalisation, have paid the price of even poorer care and poorer outcomes, a direct result of the 

marketisation.
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Campaigner June Hautot Standing at Westminster, holding a photo of Aneurin 'Nye' Bevan, MP for 

Ebbw Vale from 1929 until his death in 1960. As Minister of Health, Bevan spearheaded the National 

Health Service Act of 1946 to provide medical care free at point-of need to all Britons.

The additional problem for the unwary individual is that private for-profit providers and services 

themselves are highly selective as to what they will take on and are prone to cost-cutting to avoid 

commercial failure, as with the unsafe out of hours GP and hospital service run by Serco up to 2013 until 

a whistleblower exposed records of false response rates and a dangerous lack of clinical cover.22 We 

already know from American figures that the introduction of for-profit providers increases 

administrative costs to at least 30 per cent of overall costs which detracts from clinical care in efforts to 

retain maximum profit for shareholders. Furthermore, performance records become part of commercial 

confidentiality and can no longer be subject to direct scrutiny within any given community.23 The global 

corporates who dominate the contracts awarded to non- NHS providers (Care UK, Capita, Circle, 

Interserve, Serco, Virgin Care and United Health) with investor/ shareholders who include international 

hedge funds completely beyond our reach or influence, have all experienced difficulties in their actual 

service provision. Yet by far the largest number of contracts being awarded by CCGs are going to private 

sector providers, starving NHS frontline services still further; in the first 21 months following the passing 

of the Act, while £10.7 billions of NHS services were contracted out, 35,000 NHS staff were made 

redundant, including 5,600 nurses, with onethird of NHS walk in centres closed, and 10 per cent of 

Accident and Emergency units closed as of 2014.24
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Social enterprise groups setting up as service providers may seem to provide an alternative to corporate 

providers or failing NHS trusts, but they too are severely limited. This is because these groups are also 

subject to the stringent conditions of the Act and its regulations; their funding comes from the public 

sector purse but they need to show significant savings over and above the cost of the project in order to 

be seen as competitive and 'value for money' under the terms of the legislation. This means they must 

keep their costs as low as possible which may lead to their needing to expand their client base while 

cutting staff time and associated costs to remain commercially viable. Thus they also run the risk of being 

taken over by larger corporate non-NHS providers when they cannot cover costs.

What is also important to bear in mind is that under the Act, the now hopelessly fragmented NHS cannot 

provide the same level of governance over care and professional standards that it once did (however 

flawed that was at times), but neither can the CCGs, nor the non-NHS service providers, nor the 

overseeing bodies such as Monitor, which itself is compromised by its principle duty (see below), nor the 

Care Quality Commission.

All these uncertain outcomes are why the Royal College of Nursing (RCN) published a briefing document 

in 2012, in which it stated that it saw no evidence that the bill would result in clinician-led, patient-

centred care, reduced inefficiencies and improved standards, that in fact the bill would increase health 

inequalities because of the marketdriven approach to service delivery:

'The NHS already faces real issues with health inequalities, with people living in different parts of the country 

experiencing very different life expectancies and quality of life. Instead of solving the problem of inequality there 

is a fear that the reforms may actually further exacerbate these and create wider variations in quality and 

standards of care.'26

On these grounds, the College opposed the bill in the strongest possible terms. The British Medical 

Association has just announced at its 2014 annual conference that since the Act, investment has been cut 

throughout the NHS while tendering to private companies has been prioritised, making the first 12 

months of the Act a 'bumper year' for multinational corporations, and that these developments have 

harmed patients.27

Despite consistent press statements from government politicians and from Whitehall that there is no 

government policy to privatise, the shadow operations of privatisation hang over all these developments 

to downgrade and outsource. An ever expanding number of routes to privatisation, some of which we 

have discussed above, have emerged to create this new stratified health economy.28 As a principal policy 

objective, opening up the health services to privatisation first appeared in the Tory Party election 

manifesto for 1979 (known as the 1979 Conservative Party General Election Manifesto). The 2012 Act, 

with many significant global financial innovations to aid more recent moves, has brought that 1979 

ambition to its fullest expression.

Clive Peedell was co-chair of the NHS Consultants' Association, when he wrote in 2011 that full 

privatisation was 'inevitable' under the terms of the then bill. He quoted a WHO definition which states 
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that privatisation 'is a process in which non-governmental actors become increasingly involved in the 

financing and/or provision of healthcare services' and went on to write that 'the government's attempts 

to deny privatisation of the NHS by claiming that NHS services will remain publicly funded and free at the 

point of delivery does not escape the WHO definition.'29 The Act has provided a legal route whereby to 

transfer our payments and taxes as citizens to the private sector, extending the basis for vast profit-

taking, a classic ambition of neoliberal economics.

It is therefore no surprise that the primary duty of the new regulator of the NHS, Monitor, is to promote 

competition and prevent what the Act terms 'anticompetitive behaviour'. Nor should it come as any 

surprise that corporate greed involves a trail of influence leading straight back to key government and 

parliamentary politicians. Lord Carter of Coles, for example, was chair of the NHS Co-operation and 

Competition Panel, due to merge with Monitor after the Act was passed, but also the UK chair of the 

United States-owned healthcare company McKesson which has contracts with over 90 per cent of NHS 

organisations; Lord Carter receives a retainer of almost a million pounds for that latter post.30 While this 

is not strictly illegal and is a declared interest on the parliamentary register of interests, it cannot inspire 

public confidence in fair-mindedness. The latest list of parliamentarians with financial links to private 

healthcare providers is extensive, ranging from people who are sole owners of small companies to 

chairmen, directors, consultants, shareholders, and so on.31

Finally, we want to return to the heist of democratic principles that is at the heart of the Act. At the 

outset of the establishment of the NHS in 1948 (and the reason why 81 year old Shirley Murgraff 

declared in 2011, just prior to her arrest during the Block the Bridge protest against the bill, that the NHS 

was 'the jewel in the crown'), the government under took to keep the NHS as entirely a publicly 

protected, public good for the whole of society. From 1948 to 2012, Ministers of Health had a 'duty to 

provide 'comprehensive health' for all citizens and, because we elect the government, each and every 

minister was accountable to us through Parliament under our parliamentary system. That link is now 

broken. Section 9 of the Act replaced that solemn duty to provide health care for all our citizens, with a 

duty merely 'to promote' and the Minister relinquished all responsibility for the running of the NHS to an 

arms-length body, NHS England. This means that unless or until the entirety of this Act is revoked, as 

citizens we no longer have any democratic connection to or control over our health services. This is a 

grievous loss in respect of democratic process as much as for the core need of a public health service.

The brutal outline of Harry Leslie Smith's 'tides of corporatism without conscience' is becoming clearer 

month on month since the Act was passed. Even though we continue to pay for the NHS through our 

taxes, that funding consistently leaks away from frontline care into corporate profit-taking, so much so 

that it is currently estimated by that same NHS watchdog on competition, Monitor, that 29 trusts were 

failing at the beginning of 2014 and this number was due to rise;32 this has led to the disingenuous 

proposal by Lord Warner, a former health minister, that each citizen pay more through a flat upfront 

charge of £10 each month to 'prevent' the NHS 'from sliding into decline.'33

Again we must be clear : the way to save the NHS is to make it a fully public entity again. To paraphrase 
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the distinguished historian, Tony Judt, we need to prioritise collective responsibility over the individual 

needs agenda advanced by neoliberalism, an agenda that means only those with money to pay get the 

services they need.

AIMS faces complex new conditions for women, midwives, and maternity care

AIMS has campaigned over many decades on behalf of pregnant and birthing women and their needs as 

new mothers. These same decades in the NHS saw:

underfunding in the 1960s and 1970s

a tendency to centralise against evidence and local need

the growth of a managerial bureaucracy on top of never tackled and continuing, but often 

unacknowledged, inter-professional rivalries

Thatcher's election manifesto in 1979 to privatise the NHS

the bill to establish the internal market in 1989

gradual but consistent moves to increase outsourcing

the growth of the 'expert' culture

the final blow of the privatisation of the NHS through the Health and Social Care Act

These developments have cumulatively taken from us the chance to respond with a mantle of care 

around each pregnant woman to help her on her way in the best possible manner through those first 

steps of motherhood.
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In February 2012, former teacher Shirley Murgraff, aged 81 (on the right), padlocked herself to 

chained protesters, who were outside the House of Lords, stopping traffic in Parliament Square, in 

protest against the Government's NHS reforms. Officers used bolt cutters to separate her from fellow 

protestors and carried Shirley away by her arms and legs.

Out of this complexity, AIMS perhaps needs to ask some straightforward questions beginning with this: 

why is it that in the increasing maelstrom that has engulfed the NHS, maternity services have continued 

to be sidelined in respect of best evidence and care?

At a much earlier point, the renowned Albany Midwifery practice went against the implications of these 

malign trends; working at community level for women's individual needs, it was able to provide the 

collective backdrop of a group midwifery practice backed up by an NHS hospital for the individual 

woman-midwife partnership to unfold at its best. It did so for an impoverished community, accepting all 

women who came to the practice.34 It is highly doubtful that under the terms of the 2012 Act, such a 

contract arrangement would have survived the current legal constraints on non-NHS and voluntary 

providers.35

Given these strictures, what is the likely outlook for groups like One to One Midwives and 

Neighbourhood Midwives? Can such groups really co-exist for long with the legislation as it stands? Both 

require paid for care, up to £5,000 per woman. The position of contracting to a CCG, as with One to One, 

is unsustainable in the longterm for reasons set out above. How can AIMS best support these minority 
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undertakings? How can AIMS campaign for effective maternity services within the fragmented, 

privatised NHS for the vast majority of women, many of them experiencing social exclusion and poverty, 

who cannot pay for such services and who require best possible care? Should AIMS campaign for the 

2012 Act to be repealed?

Conclusion

In exploring the collapse of the structures of a once proud NHS, we are nonetheless aware that many, 

many thousands of frontline health care workers still endeavour to provide daily the very best care they 

can in dispiriting conditions, and that as a whole, morale throughout the NHS has never been as low. In 

broad outline, we have sketched out the conditions for failures in the Mid Staffordshire hospital, of 

Morecambe Bay NHS and so on. In respect of maternity services, we know there are pockets of 

outstanding care for women, for example, the Serenity and Halcyon Birth Centres in Birmingham, which 

embody the unremitting commitment of consultant midwife Kathryn Gutteridge and her colleagues. 

However, readers of this Journal know all too well the extent to which good caseloading practices, birth 

centres and small well-liked maternity units work under threat of closure or have already been closed 

down. Salford HOPE maternity unit, a beacon of excellent care in an impoverished community, lost out to 

the behind the scenes wheeler dealing of a commercially–oriented NHS Trust.36 We believe that there is 

incontrovertible evidence that midwives do not wish to work as they are having to do at present. We also 

strongly believe that the English public, and the people of Northern Ireland, Scotland and Wales wish to 

have an NHS that is truly public, publicly accountable, freed from the vice-like grip of market profit-

taking as if it were a commodity like mobile telephones or computers. We need a social, holistic, approach 

throughout the NHS and certainly in maternity care.

Indeed, there is general agreement among women, birth activists, many midwives and researchers about 

what good maternity care looks like and how it can be provided and a rising frustration that research 

such as the Birthplace Cohort study, and the Cochrane Review37 on continuity of care have not been 

acted upon in any concerted or widespread way. We already know that under the changed terms of 

engagement in the NHS that maternity services have been very hard hit by cuts.38

Those of us working with AIMS and elsewhere have often experienced the NHS through its maternity 

services as cumbersome, ineffective and resistant to change. We have seen services increasingly 

concentrated in fewer and larger obstetric units, despite overwhelming evidence that community 

settings are more desirable for healthy mothers and babies. Some of us have experienced these services 

as brutal, even punitive, which has led to physical and emotional long term ill health. Independent 

Midwives and some of the new midwifery initiatives are providing the kind of maternity care that AIMS 

and other organisations have long campaigned for, but only a tiny minority of women can afford or have 

access to these, and only a tiny number of women will freebirth – another option about which women ask 

AIMS. AIMS' position has been to support a woman's plans, and that all women have the right to good 

maternity care and to be supported in their decisions about where, how and with whom to give birth 

irrespective of their economic situation.39 Thus, it has always responded to the growing tensions in 
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maternity services by focusing first and foremost on the woman seeking support and has been 

endeavouring to work with the tensions forced upon us.

Any activism will necessarily need to continue to challenge vigorously the increasing and debilitating 

focus on risk and fear which is driving the centralisation of birth into large obstetric units, the 

medicalisation of birth, and the 'expert' culture where women's decisions are overridden, all of which 

plays into the now wholesale privatisation of the NHS

AIMS needs to put its thinking cap on as to how in these radically changed circumstances, to campaign for 

something we have never had reliably throughout the NHS: inspired, woman-centred care where the 

woman's voice matters most and where she finds the safety she requires to birth her baby in that 

relationship of trust. We need to campaign for that vision of an NHS that is reliably ours as women, 

mothers and citizens. AIMS must also respond to women who have been so broken by their experiences 

in an NHS service which has been indifferent and even cruel that they must go elsewhere to birth their 

baby safely.

It is not an impossible undertaking but it will require a renewed activism, a very different understanding 

of how this work is political and, probably, new allies. There are the beginnings of a new activism across 

the UK, focused on local democracy and collectivity.40,41 John Gillies, Chair of the Scottish Royal 

College of GPs talks about a 'communitarian approach' and about lessons to learn from the so-called 

reforms in England, suggesting that all health care systems in 'Scotland, England, Ireland, Wales and 

internationally have to become more focused on the patient, and the person who is the patient' and that 

'these are different things'. In Scotland, the Birth Project Group,42 following on from John Gillies, has 

called for a communitarian approach which entails a genuine inclusion of the community voice in the NHS 

and responsiveness to community need: decision-making on health care, including maternal health 

needs, made within the community.

AIMS has always sustained a strongly independent and respected voice. So one final question: where and 

how can we begin again to use our voice most effectively?
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